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JURISDICTION OF THE COURT
This case involves a Petition for Review of the Industrial
Commission's February 7, 1992 Order Denying Petitioners' Motion for
Review involving a permanently and totally disabled Applicant who
alleges entitlement to lifetime benefits occasioned by the loss of
both of his legs in an industrial injury. A Petition for Review of
that Order was timely filed with this Court on March 6, 1992.
This Court has jurisdiction to hear this Petition for Review
pursuant to Utah Code Annotated, Sections 35-1-82.53 (2) (1988);
35-1-86 (1988); 63-46b-16 (4) (d) (1988); 78-2a-3 (2) (a) (1988);
and, Rule 14 of the Utah Rules of Appellate Procedure.

STATEMENT OF THE ISSUE(S)/STANDARD OF APPELLATE REVIEW
The single substantive issue presented for review in this case
is whether the Utah Legislature

intended

through

a series of

amendments in the 1970's to place all permanently and totally
disabled injured workers on an equal financial footing regardless
of the law in effect at the time of their injury?
This case was commenced after the effective date of the Utah
Administrative Procedures Act (UAPA), Utah Code Annotated, Section
63-46b-l, et. seq. (1989), and is thus subject to the standard of
review set forth in that act. Grace Drilling Co* v. Board of
Review, 776 P.2d 63 (Utah App. 1989).
The determination of the appropriate standard of review turns
on whether the issue presented is one of law, fact, or a question
of mixed law and fact.

There is no question that this dispute
1

involves a pure question of law since the central issue presented
on appeal deals with the interpretation of legislative intent as
evidenced by several consecutive statutory

amendments to the

permanent total disability workman's compensation statute. Such an
issue is a question of law which, under Section 63-46b-16(4)(d)
(1988) of the UAPA, is reviewed pursuant to the "correction-of
error" standard with no deference to the agency's view of the law
being required. Bevans v. Industrial Commission of Utah, 790 P.2d
573 (Utah App. 1989).

DETERMINATIVE STATUTE(S)/RULE(S)
Utah Code Annotated, Section 42-1-63 (1945), [currently, Utah
Code Annotated, Section 35-1-67 (1988)] as subsequently amended by
several amendments between 1971 and 1977.

Said statutes are set

forth in full in the addendum attached hereto.

STATEMENT OF THE CASE
Respondent Seitz' does not take issue with the Petitioner's
statement of the nature of the case, it's recital of the course of
proceedings nor the disposition below, all of which are, for the
purpose of this proceeding, accurately set forth in Petitioner's
Brief.

STATEMENT OF THE FACTS
Mr. Seitz was injured in an industrial accident on July 28,
1948 when he lost the use of both of his legs when they were
2
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March 24, 1993

FILED
Utah Court of Appeals
Ms. Mary T. Noonan, Chief Clerk
Utah Court of Appeals
230 South 500 East #400
Salt Lake City, Utah 84102
Re:

Respondent Seitz's Citation to Supplemental Authority in
Employers' Reinsurance Fund v. Industrial Commission
Case #: 920141-CA

"AR 2 4 1993
J.

Mary r. Noon^T
°oun

c,erk ofthe

Dear Ms. Noonan:
Pursuant to Rule 24(j) the Utah Rules of Appellate Procedure, please accept this letter
as citation to supplemental pertinent and significant authorities which have come to Defendant
Seitz's attention after the Reply Brief of the Employers' Reinsurance Fund had been filed with
the Court shortly before oral argument. The following address the legislative history of the
permanent, total disability workers compensation statute, Utah Code Annotated, Section 35-1-67
(1988), and its predecessors.
1974 Legislative Amendment
(1) The preamble to S.B. No. 3, effective April 4, 1974, amending Utah Code
Annotated, Section 35-1-67 stated that one of its purposes was to provide for payment of
compensation benefits in the amount of $50.00 per week to permanently, totally disabled persons
"... regardless of when such disability occurred."
(2) The legislative history of S.B. No. 3, effective April 4, 1974, UCA Section 35-1-67,
includes the following statement by Senator E. LaMar Buckner on the floor of the Utah State
Senate on January 23, 1974:
Gentlemen, you'll recall on the FDR this is the legislation
that grew out our subcommittee on Workmens Compensation,
when it was called to our attention during the intervening months
since the last session that what we had done previously did not
include all permanently and totally disabled individuals as we
thought it did. There are approximately, well I'm having passed
out to you a list of the names of those known at the present time
to be receiving permanent total disability in the amounts of
anywhere from $12.00, well $8.49 a week up to $16.00 a week.
This list includes 13 names of individuals who are injured prior to

the March date of 1949 who were not included by our actions
formerly and therefore this bill is a technical correction to pick up
those individuals - that estimated that there might be another three
or four. At one point three years ago, we estimated a maximum
of 25 employees. We think there is less than 20 or even 18 now
who would be covered by this. A total estimated fiscal cost on
fiscal note as you will note is $52,000.00 a year.
Basically its something that has to be done and this has
been worked out with Mr. Lynn Richards and his group and also
Steve Hadley and unless there is some question, Mr. President,
that's all the explanation that I have, just to include in the law
what we thought we were doing before, I believe and hope. All
of you should have on your desks a list of the names of the
individuals involved that are known, and there may be four or five
others that are involved because of being insured by self-insurers.
Mr. Richards estimated three, Ben Richards thought there were
three others that would be involved.
* * *

The technicality grows out of the fact that the State fund
was originated on March 5th, 1949, so you pick everyone up in
the State Fund from March 5, 1949, but there were still people
before that date injured permanently and totally that were not so
we have to put that date in. (Record of Utah State Senate
Proceedings, January 23, 1974, R. 16)
1977 Legislative Amendment
(3) The preamble to H.B. No. 297, effective May 10, 1977, provided that one of its
purposes was for "... correcting earlier omissions".
(4) The legislative history of House Bill No. 297, effective May 10, 1977, includes the
following statement by Commissioner Stephen M. Hadley of the Industrial Commission of Utah
speaking on the floor of the Utah House of Representatives on February 22, 1977:
... 35-1-67 provides a, or equalizes really, the payments to
all permanently and totally disabled individuals. There is a gap
with prior amendments that it was created when specific dates
were referred to in 1971, 1974 and 1975. When a person is
permanently and totally disabled he again comes onto the Second
Injury Fund after the six year obligation of the Insurance Carrier.
When he comes onto that combined Injury Fund, there are,
2

because of the prior amendments, they are eligible at different
rates. And what this amendment does is to equalize all of them to
come on at the same rate. I think we, this House passed a prior
bill that set that rate which was at $75.00; a bill introduced by
Representative Reese; this amendment on 297 incorporates that
change or incorporates that bill and the same minimum amount
which was established at that time, is also established in this
amendment but the amendment does correct the inequity of
different rates from different dates of their accident. (Record of
Utah House of Representatives Proceedings, February 27, 1977.
R. 163).
Enclosed you will find seven (7) copies of this letter as required by Rule 24(j). I would
appreciate it if you could see that copies are distributed to those members of the panel who heard
the Oral Argument on March 17, 1993.
If you have any questions, please let me know.

VD/psw
cc:
Benjamin A. Sims, Esq.
Erie V. Boorman, Esq.
Mr. Robert L. Seitz
File
c: \files\seitz\noonan. 316
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Clerk of th© Court

Utah Court of Appeals
230 South 500 East #400
Salt Lake City, Utah 84102
Re:

Respondent Seitz's Reply to Petitioner's Response to Supplemental
Authority in Employers' Reinsurance Fund v.Industrial Commission
Case ft 920141-CA

Dear Ms. Noonan:
Please accept this letter as my Reply to the Petitioner's April 12, 1993 Response to my
March 24, 1993 Rule 24(j) Citation to Supplemental Authorities. When I made that submission
pursuant to the above referenced Rule, I did so without argument and with the understanding that
under the Rule the Petitioner also would not be offering any argument. Since the Court elected
to allow the Petitioner to file an argumentative Response, I am submitting this Reply on behalf
of the Respondent to clarify any lingering misconceptions concerning our position and to respond
to the Petitioner's incorrect imterpretation of the legislative history of Section 67, and its failure
to address the core questions on appeal.
In reviewing this matter I believe that the entire case can be reduced to three pertinent
matters which the Court should consider. They are as follows:
1. Legislative Intent, Petitioner concedes that under its construction, the only injured
workers who are not entitled to receive lifetime permanent, total disability payments from the
Employers' Reinsurance Fund are those who were injure4 between July 1, 1945 and March 5,
1949. All other injured workers - regardless of when their injuries occurred - would be entitled
to lifetime benefits from the Fund.
However, Petitioner fails to provide any reason why the Utah Legislature intended to
discriminate against workers injured between 1945 and 1949 and prohibit them from receiving
lifetime awards.1 Such a legislative construction runs contrary to common sense, fairness and

1

Although the argument was never made, it is conceiveable that the Legislature may not have initially wanted to
include those permanently and totally disabled individuals injured between July 1, 1945 and March 5, 1949 because they
had received a lump sum rather than periodic payments for life; however, when the 1977 Amendments were passed, the
lump sums payable to those individuals injured during the four-year timeframe had received their lump sums many years
before. Jliose benefits would not have extended beyond six years after they were injured, and hence, the last
compensation any of them would have received would have been received over 20 years before the 1977 Amendments
were passed. In essence, none of them would have been receiving lifetime benefits, and in fact, their benefits would have
terminated over 20 years before the passage of the 1977 Amendments.
In addition, the minimum weekly rate for
permanently and totally disabled individuals beginning in 1977 was raised to $75.00 per week. Tlie $8,500.00 lump sum

Ms. Mary T. Noonan
May 4, 1993
Page 2
the general purpose of the Workers Compensation statute. Clover v. Snowbird, 808 P.2d 1037
(Utah 1991) and Osuala v. Aetna Life and Cas.. 608 P.2d 242 (Utah 1980). The unreasonable
exclusion of workers who have injuries between the above two dates also raises grave
constitutional questions of equal protection, since there appears to be no rational basis for their
classification and exclusion.
2. Statutory Interpretation. The May 10, 1977 statutory Amendment specifically
refers to "those injured prior to March 6, 1949". The only possible purpose for the use of the
date of March 6, 1949 was to pick up those individuals injured between July 1, 1945 and March
5, 1949 since those injured on all other dates were already included by prior statutory
Amendments. In addition, the 1977 Amendments deleted the requirement for on-going
permanent, total disability compensation payments, and the only individuals who were not
continuing to receive permanent, total disability compensation were those injured during the
disputed four-year time frame. If the Legislature had not intended to pick up individuals in that
four-year range they would have selected the date of July 1, 1945 rather than March 6, 1949 for
exclusionary purposes. The specific reference to the date of March 6, 1949 is compelling since
it is a well accepted rule of statutory interpretation that words, phrases and dates contained in
statutes are to be considered carefully chosen and used advisedly by the Legislature. AMAX
Magnesium Corp. v. Utah State Tax Commission. 796 P.2d 1256 (Utah 1990). As pointed out
during our arguments, why would the Legislature have intended to not include them and still
reference 1949 rather than 1945? The answer, we submit, is simple - they would not have done
it that way.
3. Benefit of the Doubt. Finally, it should be noted thai even if one concedes that there
may be some ambiguity or uncertainty as to coverage in this case, any such ambiguity must be
resolved in favor of the Respondent injured worker. The Utah Supreme Court in Brickyard
Home Owners' Ass'n v. Gibbons Realty Co.. 668 P.2d 535 (1983) stated as follows:
Upon questions of first impression, it is the duty of the Supreme
Court to accord effect to provisions requiring that statutes" be
construed liberally with a view to effecting their objects and
promoting justice.

Mr. Seitz received from the Employer for his disability status was equivalent to a little over two years of weekly benefits
at the new rate. Hence, the amount of money that he received for being permanently and totally disabled was
substantially less than he would have received had he been injured prior to 1945 or after 1949, and the possible
suggestion that the lump sum payment to him was in some way equivalent to a lifetime permanent, total disability award
made to others is wrong at best and specious at worst.
2

Ms. Mary T. Noonan
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This rule of statutory construction is in accord with the general principle that the Workers'
Compensation statutes are to be interpreted liberally and with an eye toward providing coverage.
Tax Commission v. Industrial Commission, 685 P.2d 1051 (Utah 1984). McPhie v. Industrial
Commission. 567 P.2d 153 (Utah 1977).
It is clear that when the words in the statute are read as a whole, and harmonized as
required under rules of statutory construction, (See Oslo v. Aetna Life and Casualty, supra), the
Utah Legislature must have intended to treat workers who were injured between July 1, 1945
and March 5, 1949, like Respondent Seitz, as being entitled to the same coverage and benefits
afforded to all other injured workers who were permanently and totally disabled before July 1,
1945 and after March 5, 1949. There is no rational basis for classifying them otherwise, or
failing to afford them the coverage provided for under the Act.2

2

Petitioner made some reference to the 1977 language referring to potential coverage for all permanently and totally
disabled employees injured before March 6, 1949 who were "... entitled to benefits from the special fund.... " However,
Respondents submit that those employees who were permanently and totally disabled during the four-year period in
question became "entitled" when the 1977 Amendments became law; specifically, the 1977 Amendments deleted the prior
statutory requirement that such individuals had to be "receiving" lifetime compensation, inserting the new requirement
that such individuals be only "... injured prior to March 6, 1949 .... " Tliis replacement of old language and insertion
of new language could only have benefited the group of permanently and totally disabled employees injured during the
four-year time frame in question. As noted above, had the Legislature intended to exclude that group from benefits from
the Employers' Reinsurance Fund, it could either have left the law as it was through the 1974 amendments, or referenced
those injured prior to July 1, 1945 rather than March 6, 1949 in the 1977 Amendments. Had the Legislature acted in
either of these ways, it would have clearly reflected its intention not to include those injured during the four-year period
in question on the permanent, total disability lifetime rolls of the Employers' Reinsurance Fund. That it chose neither
of those two alternatives compels the conclusion that the only possible purpose in passing the 1977 Amendments was to
specifically include all permanently and totally disabled individuals who were injured prior to March 6, 1949 - including
those injured between July 1, 1945 and March 5, 1949 - on the lifetime disability rolls of the Employers' Reinsurance
Fund. To conclude otherwise would require a contorted analysis of both the terminology chosen by the Legislature, and
the reasonable interpretation of the referenced deletions and replacement language evidenced by the 1977 Amendments.
It is significant that the preamble to House Bill 297 which sewed as Hie legislative vehicle for tfie 1977 Amendments,
specifically indicates that one of its purposes was for "... correcting earlier omissions. " (Emphasis added) Similarly,
Commissioner Stephen M. Hadley's reference on the floor of the Utah House of Representatives on February 22, 1977
to "... a gap with prior amendments ..." can only relate to the four-year time frame in question since all other
permanently and totally disabled individuals had been covered by prior amendments.
(Emphasis added) Tire only
possible "omission " or "gap " in lifetime compensation benefits involved those permanently, totally disabled individuals
who were injured between July 1, 1945 and March 5, 1949. In addition, because Respondent Seitz is - as all parties
readily concede - a statutory permanently and totally disabled employee, it is unclear how much more "entitled" he could
be in order to qualify for lifetime benefits from the Employers' Reinsurance Fund beginning with the 1977 Amendments.
None has been identified by any party to this case. It is also significant to note that the reference to being "... entitled
to benefits from the special fund ..."is extremely ambiguous, and no reasonable interpretation of it has been offered by
any party to this case. To construe that language against Respondent Seitz would require ignoring the general principle
that workers compensation statutes are to be interpreted liberally with an eye toward providing coverage, a principle
which has a consistent and long-standing history since the passage of the first workers compensation statute in this state
in 1917.
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severed several inches above his knees when an underground "cap"
rock fell down from the roof of a coal mine on him in the
Employees number one coal mine located in Sunnyside, Utah.

As a

result of this accident, Mr. Seitz was off work approximately eight
months and received medical and hospital expenses,

including

special nursing care, transfusions and antibiotics. (R. at 37).
On August 25, 1948 the Employer by letter to the Industrial
Commission conceded Mr. Seitz entitlement to permanent, total
disability

benefits

for

the

industrial

accident

due

to the

Applicant's loss of both of his legs. (R. at 38).
On August 27, 1948 the Industrial Commission entered an Order
finding that Mr. Seitz "...sustained the loss of both legs, above
the knees, thereby suffering permanent, total disability1...." The
Employer was ordered to pay all Mr. Seitz medical and hospital
expenses, including suitable artificial limbs, incurred and to be
incurred, as well as the maximum compensation provided for by law
at that time, i.e., $8,500.00.

(R. at 39).

Exhibit A. Mr. Seitz

concedes that he has been paid this full statutory amount by his
Employer.
Thereafter, the Employer created the job of dispatcher for him
which permitted him to sit for long durations and operate levers

1

Because of the loss of both of his legs in his 1948
industrial accident, the Applicant is, what is referenced in the
workers compensation system and generally referred to in practice
as, a "statutory" permanent, total disability applicant. This
means he may receive permanent, total disability benefits even if
he is capable of returning - or in fact returns - to gainful
employment.
3

and buttons, as distinguished

from his previous heavy

labor

employment in the mines. Mr. Seitz returned to work and continued
working for the Employer until February 1976 when he retired.2 (R.
at 118).

SUMMARY OF ARGUMENT(S)
The

sole

issue presented

in this

case

is whether

the

Employers' Reinsurance Fund is obligated to pay permanent, total
disability compensation benefits to the Applicant commencing in
1977 following a series of amendments to the applicable statute.
Mr. Seitz' position is that the Utah legislature in a series of
consecutive amendments to the workers compensation permanent, total
disability statute intended to place all such severely injured
workers on an equal footing from an entitlement as well as a
financial basis and for the first time created liability on the
part of the Petitioner Employers' Reinsurance Fund.

ARGUMENT
I
THE PETITIONER'S RELIANCE
ON THE DOCTRINES OF
ADMINISTRATIVE FINALITY AND RES JUDICATA ARE MISPLACED.
Petitioner places a great deal of reliance on the arguments of
administrative finality and res judicata. The vast majority of the

2

Mr. Seitz' return to work and continued employment thereafter
is irrelevant because of his "statutory" permanent, total
disability status as an injured employee who has lost at least two
major extremities or his eyes.
4

cases cited by Petitioner are in support of those points. However,
that reliance is misplaced.
The basis of the Industrial Commission order is that the Utah
Legislature through a series of legislative enactments evidences a
clear intention to award lifetime benefits to Applicants who are
permanently

and

totally

disabled

as a

result

of

industrial

accidents, beginning with the passage of the applicable Amendments
to Section 67 in the 1970's. Those Amendments clearly evidence an
intent as argued below.

II
THE INDUSTRIAL COMMISSION'S DETERMINATION THAT THE
EMPLOYERS' REINSURANCE FUND IS LIABLE FOR THE PAYMENT OF
PERMANENT, TOTAL DISABILITY COMPENSATION BENEFITS TO THE
EMPLOYEE REPRESENTS A CORRECT INTERPRETATION OF MULTIPLE
CHANGES MADE IN THE 1970'S INITIALLY CREATING LIABILITY
FOR PAYMENT OF LIFETIME BENEFITS BY THE FUND RATHER THAN
BY EMPLOYERS.
The Applicant was injured in an industrial accident on July
28, 1948, and as a result, lost both of his legs above his knees.
Exhibits A.
Utah Code Annotated, Section 42-1-63 (1945), the law in effect
on the date of the Applicant's industrial accident, provided that
"[t]he loss, or permanent and complete loss of use, of both ...
legs . . . shall constitute total and permanent disability, to be
compensated according to the provisions of this Section." Exhibit
B.

The statute also set $8,500.00 as th€» maximum amount of

liability in such cases payable exclusively by the Employer.

Id.

Between March 5, 1949 and July 1, 1969, this statute was
5

amended nine times to provide for a higher maximum amount payable
by the Employer, resulting in the amount of $20,280.00 as of July
1, 1969.

Utah Code Annotated, Section 35-1-67 (1969), and its

predecessor statutes.
On July

1, 1971, Section 67 was amended

increasing the

Employer's maximum obligation in permanent, total disability cases
to $24,648.00 and also provided as follows:
Commencing July 1, 1971, all persons who are
permanently and totally disabled and now
receiving compensation benefits from the
special fund provided for by Section 35-1-68
shall be paid compensation benefits at the
rate of $44 per week.
This section shall
apply to all persons permanently and totally
disabled who are now receiving or hereafter
become entitled to receive compensation
benefits from the special fund.
(Emphasis
added). Utah Code Annotated, Section 35-1-67
(1971). Exhibit C.
On July 1, 1973, Section 67 (1971) was again amended to
include permanently and totally disabled persons who had been
receiving compensation benefits from the special fund prior to July
1, 1971. Utah Code Annotated, Section 35-1-67 (1973) Exhibit D.
The amendment also limited for the first time the Employer's
statutory obligation to six years.

Id.

On April 4, 1974, Section 67 was again amended to specifically
include permanently and totally disabled persons whose industrial
accidents occurred before March 5, 1949, and who were receiving
compensation benefits and continue to receive such benefits. Utah
Code Annotated, Section 35-1-67 (1974). Exhibit E.

The amendment

also raised the weekly benefit rate from $44 per week to $50 per
week.

Id.

The amendment specifically provided:
6

Commencing on July 1, 1974, all persons who
were permanently and totally disabled on or
before March 5, 1949, and were receiving
compensation benefits and continue to receive
such benefits shall be paid compensation
benefits from the special fund provided for by
Section 35-1-68 (1) at a rate sufficient to
bring their weekly benefit to $50 when
combined with employer or insurance carrier
compensation payments. Id.
A subsequent, minor amendment was made on July 1, 1975 to raise the
weekly benefit to $60.

Utah Code Annotated, Section 35-1-67

(1975).
And finally, on May 10, 1977, Section 67 was again amended to
provide as follows:
All persons who are permanently and totally
disabled and entitled to benefits from the
special fund designated in subsection (1) of
Section 35-1-68 including those injured prior
to March 6, 1949. shall receive not less than
$75 per week when paid only by the special
fund, or when combined with compensation
payments of the employer or the insurance
carrier.
[Emphasis added]. Utah Code
Annotated, Section 35-1-67 (1977). Exhibit F.
That

same

amendment

significantly

deleted

the

following two

paragraphs:
Commencing July 1, 1971, all persons who are
permanently and totally disabled and on that
date
or
prior
thereto
were
receiving
compensation benefits from the special fund
provided for by Section 35-1-68 (1) shall be
paid compensation benefits at the rate of $60
per week.
Commencing July 1, 1975, all persons who were
permanently and totally disabled on or before
March 5, 1949, and were receiving compensation
benefits and continue to receive such benefits
shall be paid compensation benefits from the
special fund provided for by Section 35-1-68
(1) at the rate sufficient to bring their
weekly benefit to $60 when combined with
7

employer
payments.

insurance

carrier

compensation

On the day the Applicant was injured, the statute contained a
maximum dollar limit on the amount which a disabled employee could
receive.

That limit, which was $8,500.00 in 1948, was raised

periodically until the 1973 amendments when the six-year limitation
replaced the specific dollar amount or "cap" which prior law
contained and which required increases almost annually.
However, beginning in 1971 and culminating in 1977, the Utah
Legislature

effectively

passed

a

series

of

amendments

which

clarified its intention to treat all permanently, totally disabled
applicants equally by paying them benefits for life regardless of
when the injuries due to industrial accidents occurred, or what the
current law was at the time the industrial accidents occurred.
These amendments underscore the legislative intent underlying these
amendments to be two-fold:

first, to eliminate a specific dollar

amount or "cap" on permanent, total disability benefits; and
second, to allow all permanently and totally disabled employees,
including those who were permanently and totally disabled prior to
March 6, 1949, to collect lifetime benefits at a minimum weekly
rate with a six year period of maximum liability for an employer
and continuing payments thereafter by the Employers' Reinsurance
Fund.
In the instant case, Mr. Seitz was injured prior to March 6,
1949.

Mr. Seitz is a "statutory" permanent and totally disabled

applicant having lost both of his legs. And, Mr. Seitz is entitled
to receive ongoing benefits from the Employers7 Reinsurance Fund
8

commencing May 10, 1977, the date the Fund first became liable for
lifetime benefits

in cases involving permanently

and totally

disabled applicants injured prior to 1949 due to the stcitutory
inclusion of him as a permanent, total disability applicant as
evidenced by the 1971, 1973, 1974, and 1977 amendments to Utah Code
Annotated, Section 35-1-67 (1953, as amended)«
Petitioner incorrectly characterizes the 1977 Amendment to
Section 67 as including "•.. existing lifetime PTD recipients and
provides to them identical cost-of-living increases." Petitionees
Brief, page 9. Petitioner further argues that a review of the four
referenced Amendments to Section 67 do not evidence an intention by
the Utah Legislature to require lifetime benefits by the Employers'
Reinsurance Fund for any permanently, totally disabled applicant
"... not already receiving lifetime benefits under the PTD Statute
in effect on the date of injury." (Emphasis added).

Petitionees

Brief, pages 16-17.
The 1977 Amendment deleted rather than included permanent,
total disability recipients and adopted a different standard for
inclusion, namely, "... those injured prior to March 6, 1949 ...."
Utah Code Annotated, Section 35-1-67 (1977).
clearly

included

Mr.

Seitz

because

it

The 1977 Amendment
(1)

referenced

all

permanently and totally disabled applicants injured before March 6.
1949; and (2) deleted the prior 1971 through 1975 Amendments'
language requiring that the permanently
applicants
Employers7

entitled

to

receive

and totally disabled

lifetime

benefits

from

the

Reinsurance Fund at the minimum weekly rate "were
9

receiving" and/or "continue[dJ to receive" compensation from the
Employers7 Reinsurance Fund,
In essence, Petitioner argues that the statutory Amendments
had the effect of addressing the different minimum weekly rates
payable to all permanently and totally disabled Applicants, and had
the effect of creating a minimum weekly amount payable to all of
them, after the six year initial period of maximum liability by the
employer, by the Employers' Reinsurance Fund - with the exception
of

those

individuals

suffering

totally

disabling

industrial

accidents between 1945 and 1949 who had a specific maximum dollar
cap on their permanent, total disability benefits. A review of the
statutory language contained in the four Amendments to Section 67
in 1971, 1973, 1974 and 1977 do not indicate an intent by the Utah
Legislature to include all such applicants with the exception of
those injured during this four year period of time.
CONCLUSION/STATEMENT OF RELIEF SOUGHT
It was the desire and the intent of the Utah State Legislature
in the 1970's to provide lifetime benefits to those disabled
employees who were subject to the compensation limits or "caps"
provided for in prior law.

Mr. Seitz is one of those persons who

the legislature intended to receive benefits.

There is no legal,

equitable or other reason why he should not be awarded the benefits
to which he is entitled, particularly given the specific intent of
the Utah Legislature to include him in that group of injured
workers who are unable to return to work or, in Mr. Seitz7 case,
permanently and totally disabled injured workers who have lost two
10

or more major extremities or their eyes.
Respondent Seitz' respectfully requests that the Petition
herein be denied and that the agency's final administrative action
granting lifetime permanent, total disability benefits to Mr. Seitz
be affirmed.
DATED this 18th day of December, 1992.-

VIRGINIUS DABNEYrEBQ.
Attorneys for Robert L. Seitz
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PROOF OF SERVICE
I hereby certify that true and correct copies of the foregoing
Brief of Respondent Robert L. Seitz were mailed, postage prepaid,
on this 23rd day of December, 1992 to the following:
Utah Court of Appeals
(1 original & 7 copies)
400 Midtown Plaza
230 South 500 East, Suite 400
Salt Lake City, Utah 84102
Benjamin A. Sims, Esq.
Industrial Commission of Utah
160 South 300 East
Post Office Box 510250
Salt Lake City, Utah 84151-0250

(2 copies)

Erie
UTAH
P.O.
Salt

(2 copies)

V. Boorman, Esq.
INDUSTRIAL COMMISSION
Box 510250
Lake City, Utah 84151-0250

Mr. Robert L. Seitz, Esq.
P.O. Box 146
Sunnyside, Utah 84539

(1 copy)

File

[US DABNEY, ^ESQ.
Attorjneys for Robeirt L. Seitz
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ADDENDUM

EXHIBIT A:

Industrial Commission Order of Permanent,
Total Disability (August 27, 1948).

EXHIBIT B:

Utah Code
(1945).

Annotated,

Section

42-1-63

EXHIBIT C:

Utah Code
(1971).

Annotated,

Section

35-1-67

EXHIBIT D:

Utah Code
(1973).

Annotated,

Section

35-1-67

EXHIBIT E:

Utah Code
(1974).

Annotated,

Section

35-1-67

EXHIBIT F:

Utah Code
(1977) .

Annotated,

Section

35-1-67
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Exhibits

Exhibit A

THE INDUSTRIAL COMMISSION OF UTAH

ROBERT

Applicant,
ORDER

V6«

UTAH FUEL COMPANY,
Defendant.

Based on the records and f i l e s of the Ccnciisrion
and the ndraissione of the defendant, i t appears that Robert
S o i t z , the above named a p p l i c a n t was i n j u r e d by a c c i d e n t a r i s i n g
out of or i n the course of h i e employment by the Utah Fuel Company
on July 28, 1948, in which he s u s t a i n e d t h e loss of b o t h le^s
above the k n e e s , thereby s u f f e r i n g permanont t o t a l d i s a b i l i t y ;
and i t further appearing t h a t Robert Feitz is? e n t i t l e d t o the
raaxirouxa amount of ?8500.00 f o r permanent t o t a l d i s a b i l i t y covering the l o s s of both l e g s , as provided by S e c t i o n 4 2 - 1 - 5 3 f Utah
Code Annotated 1 9 4 3 , ae"amended 1945j that a p p l i c a n t has throe
minor dependent c h i l d r e n / Richard A l l e n S e i t i ; , t o r n August 5,
1942; B e t t y Carol S e i t £ , born liaroh 1 4 , 1944 and Helen Marie S e i t z ,
born May 1946, which e n t i t l e s him t o a maximum payment of §22*50
per -veek, plus 5% for each ninor dependent c h i l d , or a t o t a l of
t 2 5 # 8 8 per 7'eek.
NOT T^TTFORE, IT I? OP^IP^D, thai- Utah Fuel Co-pany
pny t o Pobert S e i t z , a l l r e d l o a l .«md h o s p i t a l expenses incurred,
and compensation, a t the rate of -$25.88 per *veek# u n t i l the amount
of $8500*00 has been p a i d .
IT IS FURTHKR ORDERED t h a t s u i t a b l e a r t i f i c i a l li>nbs
be f u r n i s h e d t h e a p p l i c a n t a t the proper t i 7 j » .

>ed by the Industrial Commission of Utah,
Lake City, Utah... Auguct. 27,...1948 .

..11* ..?:mj)...j.«&i.
Commissioner

rEST:
.:JAUJL-:L.:-..:..-J/J?.D£....
Commissioner

D.t...Afc..r.jny.l«r.
Commission Secretary.

R. » . miHYKPLE

Exhibit B

test for syphilis, made not more than thirty days prior to the date of
issuance of such, license and that in the opinion of such physician and
surgeon, the applicant either is not infected with syphilis or other venereal disease, or if so infected, is not in a stage of such disease which is
or which may become communicable,
40-1-20. Medical Certificate.
The certificate and report shall be on a form to be provided
and distributed by the state board of health to approved laboratories in
the state. This form is referred to in this act as the certificate form,
provided, however, that any certificate form which has been approved by
the proper authority in any state requiring premarital examinations for
venereal diseases shall be accepted in this state.
Approved February 19,1945.

INDUSTRIAL COMMISSION
CHAPTER 65
H. B. No. 6.

(Passed February 21,1945. In effect July 1,1945.)

AMENDING SUNDRY SECTIONS OF TITLE 42, CHAPTERS 1 AND 2
AND ADDING TWO SECTIONS
An Act Amending Sections 42-1-17, 42-1-37, 42-1-39, 42-1-41, 42-1-44,
42-1-58, 42-1-61, 42-1-62, 42-1-63, 42-1-64, 42-1-65, 42-1-69, 42-1-75 and
42-1-83, Utah Code Annotated 1943, Relating to and Providing Workmen^ Compensation; Places of Employment to be Safe; Penalty for
Failure to Furnish Information or Obey an Order of the Commission;
Injunctions for Failure to Insure; Employees Defined; Right of Recovery from Third Persons for Wrongful Acts; Amounts of Compensation Payable; Remarriage of Widow; Rehabilitation of Injured
Employee; Artificial Appliances and Burial Expenses; Injuries to
Minors; and Enacting New Sections to be Known as 42-1-57.10 and
42-1-69.10, Utah Code Annotated 1943, Relating to and Providing for
Compensation in Case of Injury to Minors Illegally Employed, Penally
and Exclusive Remedy and Defining When Minor Awards Shall Cease;
and Repealing Section 14-6-27, Utah Code Annotated 1943.
Be it enacted by the Legislature of the State of Utah:
Section 1. Sections Amended.
Sections 42-1-17, 42-1-37, 42-1-39, 42-1-41, 42-1-44, 42-1-58, 42-1-61,
42-1-62, 52-1-63, 42-1-64, 42-1-65, 42-1-69, 42-1-75 and 42-1-83, Utah
Code Annotated 1943, are amended to read:
42-1-17. Investigation of Places of Employment.
Upon complaint by any person that any employment of place of employment, regardless of the number of persons employed, is not safe or is
injurious to the welfare of any employee, the commission shall proceed,
with or without notice, to make such investigation as may be necessary
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One thumb at the proximal joint
80 weeks
One thumb at the second or distal joint
20 weeks
One first finger and the metacarpal bone thereof
SO weeks
One first finger at the proximal joint
20 weeks
One first finger at the second joint
15 weeks
One first finger at the distal joint
10 weeks
One second finger and the metacarpal bone thereof
30 weeks
One second finger at the proximal joint
15 weeks
One second finger at the second joint
10 weeks
One second finger at the distal joint
5 weeks
One third finger and the metacarpal bone thereof
20 weeks
One third finger at the proximal joint
12 weeks
One third finger at the second joint
8 weeks
One third finger at the distal joint
4 weeks
One fourth finger and the metacarpal bone thereof
12 weeks
One fourth finger at the proximal joint
9 weeks
One fourth finger at the second joint
6 weeks
One fourth finger at the distal joint
3 weeks
One leg at or so near the hip joint as to preclude the use of an
artificial limb
180 weeks
One leg at or above the knee where stump remains sufficient to
permit the use of an artificial limb
150 weeks
One leg between the knee and the ankle
140 weeks
One foot at the ankle
125 weeks
One great toe with the metatarsal bone thereof
30 weeks
One great toe at the proximal joint
15 weeks
One great toe at the second joint
10 weeks
One toe other than the great toe with the metatarsal bone
thereof
12 weeks
One toe other than the great toe at the proximal joint
6 weeks
One toe other than the great toe at the distal joint
3 weeks
In the above cases permanent and complete loss of use shall be deemed
equivalent to loss of the member or part thereof.
One eye by enucleation
120 weeks
Total blindness of one eye
100 weeks
For any other disfigurement or the loss of bodily function not otherwise provided for herein, such period of compensation as the commission
shall deem equitable and in proportion as near as may be to compensation for specific loss as set forth in the schedule in this section, but not
exceeding in any case two hundred weeks.
The amounts specified in this section are all subject to the limitations
as to the maximum weekly amount payable as specified in this section,
and in no event shall more than a total of $5,624.00 be required to be paid.
42-1-63. Compensation for Permanent Total Disability.
In cases of permanent total disability, the award shall be 60 per cent
of the average weekly wages for five years from date of injury, and
thereafter 45 per cent of such average weekly wages but not to exceed a
maximum of $22.50 per week, plus 5 per cent of such award for each
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dependent minor child under the age of eighteen years, up to a maximum
of five such dependent minor children, and not less than $10.00 per
week, provided, however, that in no case of permanent total disability
shall more than $8,500.00 be required to be paid. The loss, or permanent
and complete loss of use, of both hands or both arms, or both feet or both
legs, or both eyes, or of any two thereof, shall constitute total and permanent disability, to be compensated according to the provisions of this
section.
In case the permanent total disability begins after a period of temporary total disability, the period of temporary disability shall be deducted from the total period of compensation.
42-1-64. Compensation for Death.
In case injury causes death within the period of three years, the employer or insurance carrier shall pay the burial expenses of the deceased
as provided herein, and further benefits in the amounts and to the persons as follows:
(1) If there are no dependents, the employer and insurance carrier
shall pay into the state treasury a sum equal to 20 per cent of the amount
provided in subdivision (2) of this section- Any claim for compensation
must be filed with the commission within one year from the date of the
death of the deceased, and, if at the end of one year from the date of
the death of the deceased no claim for compensation shall have been filed
with the commission, the payment of a sum equal to 20 per cent of the
amount provided in subdivision (2) of this section shall be paid at that
time into the state treasury by the employer or the insurance carrier.
Such payment shall be held in a special fund for the purposes provided
in sections 42-1-65 and 42-1-66; the state treasurer shall be the custodian
of such special fund, and the commission shall direct the distribution
thereof.
(2) If there are wholly dependent persons at the time of the death,
the* payment shallbe 60 per cent of the average weekly wage, but not to
exceed a maximum of $22.50 per week to continue for the remainder of
the period between the date of the death and not to exceed six years
after the date of the injury, and shall not amount to more than a maximum of $7,000.00 or less than a minimum of $2,000.
(3) If there are partly dependent persons at the time of the death,
the payment shall be 60 per cent of the average weekly wages, but not
to exceed the maximum of $22.50 per week, to continue for all or such
portion of the period of six years after the date of injury as the commission in each case may determine, and shall not amount to more than
a maximum of $5,000. The benefits provided for in this subdivision shall
be in keeping with the circumstances and conditions of dependency
existing at the date of injury, and any amount awarded by the commission under this subdivision must be consistent with the general provisions of this title.
(4) If there are wholly dependent persons and also partially dependent persons at the time of death, the commission may apportion the
benefits as it deems just and equitable; provided, that the total benefits
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CHAPTER 76
<Passed March 10, 1971. In effect July 1, 1971)
WORKMEN'S COMPENSATION

An Act Amending Sections 35-1-5 and 35-1-62, Utah Code Annotated
1953, Section 35-1-53, Utah Code Annotated 1953, as Amended by
Chapter 49, Laws of Utah 1963, Sections 35-1-65, 35-1-66, 35-1-67, and
35-1-68, Utah Code Annotated 1953, as Amended by Chapter 57, Laws
of Utah 1955, as Amended by Chapter 62, Laws of Utah 1957, as
Amended by Chapter 55, Laws of Utah 1959, as Amended by Chapter
71, Laws of Utah 1961, as Amended' by Chapter 49, Laws of Utah
1963, as Amended by Chapter 68, Laws of Utah 1965, as Amended by
Chapter 65, Laws of Utah 1967, as Amended by Chapter 86, Laws of
Utah 1969, Section 35-1-73, Utah Code Annotated 1953, as Amended
by Chapter 86, Laws of Utah 1969, and Section 35-1-81, Utah Code
Annotated 1953, as Amended by Chapter 57, Laws of Utah 1955, as
Amended by Chapter 62, Laws of Utah 1957, as Amended by Chapter
68, Laws of Utah 1965, as Amended by Chapter 86, Laws of Utah
1969, Repealing and Reenacting Section 35-1-75, Utah Code Annotated 1953, and Repealing Section 35-1-61, Utah Code Annotated
1953; Relating to Workmen's Compensation; Deleting the Provision
Relating to Compensation of Commissioners; Deleting the Additional
Tax on Employers Authorized to Pay Compensation Direct; Establishing the Amounts to be Paid by Every County, City, Town, or School
District Which Elects to Pay Compensation Direct; Providing for the
Deduction of Costs and Attorney's Fees From the Person Paying Compensation Upon Recovery From a Third Person; Providing Increased
Benefits; Establishing the Period of Compensation for Permanent Total
Loss of Bodily Function; Providing Additional Compensation for Persons Totally and Permanently Disabled Who Are Receiving Benefits
From the Special Fund; Providing for the Protecting of Payments to
Minor Dependents; Providing a New Method of Determining Average
Weekly Wage; Repealing the Penalty for Illegal Employment of
Minors; Providing an Effective Date.
Be it enacted by the Legislature

of the State of Utah:

Section 1. Section amended.
Section 35-1-5, Utah Code Annotated 1953, is amended to read:
35-1-5.

Commissioner to take oath of office and give a corporate surety
bond.

Each commissioner, before entering upon the duties of his office, shall
take and subscribe the constitutional oath of office, and file the same
in the office of the secretary of state. Each member of the commission
shall give a corporate surety bond in such amount and in such form as
shell [shall] be determined by the department of finance. All employees
of the commission receiving or disbursing funds of the state shall give
corporate surety bonds to the state in such amount and in such form as
shall be determined by the department of finance. The bond premiums
shall be paid by the state.
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than industrial conditions.
In measuring hearing loss, a medical panel of medical and paramedical
professions appointed by the commission shall measure the loss in each
ear at the three frequencies 500, 1000 and 2000 cycles per second which
shall be added together and divided by three to determine the average
decibel loss. To allow for presbycusis, there shall be deducted from the
average decibel loss ^ of decibel for each year of the employee's age
over forty at the time of the accident: To determine the percentage of
hearing loss in each ear, (after deduction of the loss in decibels for presbycusis) the average decibel loss for each decibel of loss exceeding fifteen decibels shall be multiplied by 1%% up to the maximum of 100%
which is reached at 82 decibels.
Binaural hearing loss is determined, by multiplying the percentage of
hearing loss in the better ear by five, then adding the percentage of
hearing loss in the poorer ear and dividing by six. The resultant figure
is the percentage of binaural hearing loss. Compensation for permanent
partial disability for binaural hearing loss shall be determined by multiplying the percentage of binaural hearing loss by 100 weeks of compensation benefits as provided in this chapter. Where an employee files one
or more claims for hearing loss the percentage of hearing loss previously
found to exist shall be deducted from any subsequent award by the commission. In no event shall compensation benefits be paid for total or
100% binaural hearing loss exceeding 100 weeks of compensation benefits.
For any other disfigurement or the loss of bodily function not otherwise provided for herein, such period of compensation as the commission
shall deem equitable 'and in proportion as near as may be to compensation for specific loss as set forth in the schedule in this section but not
exceeding in any case 312 weeks, which shall be considered the period
of compensation for permanent total loss of bodily function.
The amounts specified in this section are all subject to the limitations
as to the maximum weekly amount payable as specified in this section,
and in no event shall more than a total of 312 weeks in compensation
be required to be paid.
Section 6.

Section amended-

Section 35-1-67, Utah Code Annotated 1953, as amended
57, Laws of Utah 1955, as amended by Chapter 62, Laws of
as amended by Chapter 55, Laws of Utah 1959, as amended
71, Laws of Utah 1961, as amended by Chapter 49, Laws of
as amended by Chapter 68, Laws of Utah 1965, as amended
65, Laws of Utah 1967, as amended by Chapter 86, Laws of
is amended to read:
35-1-67.

by Chapter
Utah 1957,
by Chapter
Utah 1963,
by Chapter
Utah 1969,

Permanent total disability benefits—Vocational rehabilitation
—Maximum benefit.

In cases of permanent total disability the award shall be 60% of the
average weekly wages for five years from date of injury, and thereafter
45% of such average weekly wages, but not to exceed a maximum of $54
per week and not less than $29 per week, plus $5 for a dependent wife
and $5 for each dependent minor child under the age of 18 years up to a
maximum of four such dependent minor children; provided, however, that
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in no case of permanent total disability shall the employer or its insurance
carrier be required to pay more than $24,648; and provided further, that
a finding by the commission of permanent total disability shall in all
cases be tentative and not final until such time as the following proceedings have been had:
Where the employee has tentatively been found to be permanently and
totally disabled, it shall be mandatory that the industrial commission of
Utah refer such employee to the division of vocational rehabilitation
under the state board of education for rehabilitation training and it shall
be the duty of the commission to order paid to such vocational rehabilitation division, out of that special fund provided for by section 35-1-68,
not to exceed $890 for use in the rehabilitation and training of such employee; the rehabilitation and training of such employee shall generally
follow the practice applicable under section 35-1-69, and relating to the
rehabilitation of employees having combined injuries. If and when the
division of vocational rehabilitation under the state board of education
certifies to the industrial commission of Utah in writing that such employee has fully co-operated with the division of vocational rehabilitation
in its efforts to rehabilitate him, and in the opinion of the division the
employee may not be rehabilitated, then the commission shall order that
there be paid to such employee weekly benefits at the rate of 45% of
his average weekly earnings, but not to exceed $54 per week, out of that
special fund provided for by section 35-1-68, for such period of time beginning with the time that the payments (as in this section provided)
to be made by the employer or its insurance carrier terminate and ending with the death of the employee. No employee, however, shall be entitled to any such payments if he fails or refuses to co-operate with the
division of vocational rehabilitation as set forth herein.
Commencing July 1, 1971, all persons who are permanently and totally
disabled and now receiving compensation benefits from the special fund
provided for by section 35-1-68 shall be paid compensation benefits at
the rate of $44 per week. This section shall apply to all persons permanently and totally disabled who are now receiving or hereafter become
entitled to receive compensation benefits from the special fund.
The division of vocational rehabilitation shall, at the termination of
the vocational training of the employee, certify to the industrial commission of Utah the work the employee is qualified to perform, and thereupon the commission shall, after notice to the employer and an opportunity to be heard, determine whether the employee has, notwithstanding
such rehabilitation, sustained a loss of bodily function.
The loss or permanent and complete loss of use of both hands or both
arms, or both feet or both legs, or both eyes, or of any two thereof, shall
constitute total and permanent disability, to be compensated according
to the provisions of this section and no tentative finding of permanent
total disability shall be required in such instances; in all other cases,
however, and where there has been rehabilitation effected but where
there is some loss of bodily function, the award shall be based upon partial permanent disability.
In no case shall the employer be required to pay compensation for any
combination of disabilities of any kind including loss of function, in
excess of $24,648.
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Section 1. Section amended.
Section 35-1-16, Utah Code Annotated 1953, is amended to read:
35-1-16.

Powers and duties of the industrial commission.

It shall be the duty of the commission, and it shall have full power,
jurisdiction and authority:
(1) To supervise every employment and place of employment and to
administer and enforce all laws for the protection of the life, health, safety
and welfare of employees.
(2) To ascertain and fix such reasonable standards, and prescribe,
modify and enforce such reasonable orders, for the adoption of safety devices, safeguards and other means or methods of protection, to be as
nearly uniform as possible, as may be necessary to carry out all laws and
lawful orders relative to the protection of the life, health, safety and
welfare of employees in employment and places of employment.
(3) To ascertain, fix and order such reasonable standards for the
construction, repair and maintenance of places of employment as shall
render them safe.
(4) To investigate, ascertain and determine such reasonable classifications of persons, employments and places of employment as shall be
necessary to carry out the purposes of this title.
(5) To promote the voluntary arbitration, mediation and conciliation
of disputes between employers and employees.
(6) To establish and conduct free employment agencies, and to license,
supervise and regulate private employment offices, and to bring together
employers seeking employees and working people seeking employment,
and to make known the opportunities for employment in this state.
(7) To collect, collate and publish statistical and other information
relating to employees, employers, employments and places of employment
and such other statistics as it may deem proper.
(8) To ascertain and adopt reasonable standards and regulations, to
prescribe and enforce reasonable orders, and to take such other actions
as may be appropriate for the protection of life, health, safety and welfare
of all persons with respect to all prospects, tunnels, pits, banks, open cut
workings, quarries, strip mine operations, ore mills and surface operations
or any other mining operation, whether or not the relationship of employer and employee exists.
Approved March lo, 1973.

CHAPTER 67
S.|',. \„.77

(Passed March fi. 1973.

In cffccl .July 1. 1973)

WORKMEN'S COMPENSATION
An Act Amending Section 35-1-64, Utah Code Annotated 1953, as Amend-
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ed by Chapter 71, Laws of Utah 1961, as Amended by Chapter 68, Laws
of Utah 1965, Sections 35-1-65, 35-1-66, 35-1-67, and 35-1-68, Utah Code
Annotated 1953, as Amended by Chapter 57, Laws of Utah 1955, as
Amended by Chapter 62, Laws of Utah 1957, as Amended by Chapter 55,
Laws of Utah 1959, as Amended by Chapter 71, Laws of Utah 1961, as
Amended by Chapter 49, Laws of Utah 1963, as Amended by Chapter 68,
Laws of Utah 1965, as Amended by Chapter 65, Laws of Utah 1967, as
Amended by Chapter 86, Laws of Utah 1969, as Amended by Chapter 76,
Laws of Utah 1971, Section 35-1-69, Utah Code Annotated 1953, as
Amended by Chapter 57, Laws of Utah 1955, as Amended by Chapter 62,
Laws of Utah 1957, as Amended by Chapter 55, Laws of Utah 1959, as
Amended by Chapter 49, Laws of Utah 1963, as Amended by Chapter 68,
Laws of Utah 1965, as Amended by Chapter 86, Laws of Utah 1969, Section 35-1-62, Utah Code Annotated 1953, as Amended by Chapter 76,
Laws of Utah 1971, and Section 35-1-73, Utah Code Annotated 1953, as
Amended by Chapter 86, Laws of Utah 1969, as Amended by Chapter 76,
Laws of Utah 1971;Relating to Workmen's Compensation; Reducing the
Waiting Period for Benefits; Providing Increased Benefits Based Upon
State Average Weekly Wage; Defining State Average Weekly Wage;
Extending the Time Within Which to File Claim for Compensation; Extending Statutes of Limitation; Increasing the Credit of Social Security
Against Compensation payments; providing Increased Payments for
Rehabilitation; Providing for maximum Attorneys' Fees Payable by Employers or Their Carriers in, and for Notice to those Persons Prior to, any
Action Against a Third Party; Limiting Widows 1 Lump Sum Benefits;
and Providing an Effective Date.
Be it enacted by the Legislature of the State of Utah:
Section 1.

Section amended.

Section 35-1-64, Utah Code Annotated 1953, as amended by Chapter 71,
Laws of Utah 1961, as amended by Chapter 68, Laws of Utah 1965, is amended to read:
35-1-64.

Waiting period for benefits.

No.compensation shall be allowed for the first three days after the injury
is received, except the disbursements hereinafter authorized for medical,
nurse and hospital services, and for medicines and funeral expenses,
provided, however, if the period of total temporary disability lasts more
than 14 days, compensation shall also be payable for the first three days after the injury is received.
Section 2.

Section amended.

Section 35-1-65, Utah Code Annotated 1953, as amended by Chapter 57,
Laws of Utah 1955, as amended by Chapter 62, Laws of Utah 1957, as amended by Chapter 55, Laws of Utah 1959, as amended by Chapter 71, Laws of
Utah 1961, as amended by Chapter 49, Laws of Utah 1963, as amended by
Chapter 68, Laws of Utah 1965, as amended by Chapter 65, Laws of Utah
1967, as amended by Chapter 86, Laws of Utah 1969, as amended by Chapter 76, Laws of Utah 1971, is amended to read:
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at the three frequencies 500,1000 and 2000 cycles per second which shall be
added together and divided by three to determine the average decibel loss.
To allow for presbycusis, there shall be deducted from the average decibel
loss 1/2 a decibel for each year of the employee's age over forty at the time
of the accident; To determine the percentage of hearing loss in each ear, (after deduction of the loss in decibels for presbycusis) the average decibel loss
for each decibel of loss exceeding fifteen decibels shall be multiplied by 11/2% up to the maximum of 100% which is reached a t 82 decibels.
Binaural hearing loss is determined by multiplying the percentage of
hearing loss in the better ear by five, then adding the percentage of hearing
loss in the poorer ear and dividing by six. The resulting figure is the percentage of binaural hearing loss. Compensation for permanent partial
disability for binaural hearing loss shall be determined by multiplying the
percentage of binaural hearing loss by 100 weeks of compensation benefits
as provided in this chapter. Where an employee files one or more claims for
hearing loss the percentage of hearing loss previously found to exist shall be
deducted from any subsequent aware by the commission. In no event shall
compensation benefits be paid for total or 100% binaural hearing loss exceeding 100 weeks of compensation benefits.
For any other disfigurement or the loss of bodily function not otherwise
provided for herein, such period of compensation as the commission shall
deem equitable and in proporation as near as may be to compensation for
specific loss as set forth in the schedule in this section but not exceeding in
any case 312 weeks, which shall be considered the period of compensation
for permanent total loss of bodily function.
The amounts specified in this section are all subject to the limitations as
to the maximum weekly amount payable as specified in this section, and in
no event shall more than a maximum of 66-2/3% of the state average weekly
wage at the time of the injury for a total of 312 weeks in compensation be
required to be paid.
Section 4.

Section amended.

Section 35-1-67, Utah Code Annotated 1953, as amended by Chapter 57,
Laws of Utah 1955, as amended by Chapter 62, Laws of Utah 1957, as amended by Chapter 55, Laws of Utah 1959, as amended by Chapter 71, Laws of
Utah 1961, as amended by Chapter 49, Laws of Utah 1963, as amended by
Chapter 68, Laws of Utah 1965, as amended by Chapter 65, Laws of Utah
1967, as amended by Chapter 86, Laws of Utah 1969, as amended by Chapter 76, Laws of Utah 1971, is amended to read:
35-1-67.

Permanent total disability —Limitation of weekly compensation—Referral procedures to division of vocational rehabilitation—Partial permanent disability— Statutes of limitations.

In cases of permanent total disability the employee shall receive 66-2/3%
of his average weekly wages at the time of the injury, but not more than a
maximum of 66-2/3% of the state average weekly wage at the time of the injury per week and not less than a minimum of $35 per week plus $5 for a
dependent wife and $5 for each dependent minor child under the age of 18
years, up to a maximum of four such dependent minor children, but not to
exceed 66-2/3% of the state average weekly wage at the time of the injury
per week. However, in no case of permanent total disability shall the em-
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ployer or its insurance carrier be required to pay such weekly compensation
payments for more than 312 weeks; and provided further, that a finding by
the commission of permanent total disability shall in all cases be tentative
and not final until such time as the following proceedings have been had:
Where the employee has tentatively been iounci to be permanently and
totally disabled, it shall be mandatory that the industrial commission of
Utah refer such employee to the division of vocational rehabilitation under
the state board of education for rehabilitation training and it shall be the
duty of the commission to order paid to such vocational rehabilitation
division, out of that special fund provided for by section 35-1-68 (1), not to
exceed $1,000 for use in the rehabilitation and training of such employee;
the rehabilitation and training of such employee shall generally follow the
practice applicable under section 35-1-69, and relating to the rehabilitation
of employees having combined injuries. If and when the division of
vocatfonal rehabilitation under the state board of education certifies to the
industrial commission of Utah and in writing that such employee has fully
co-operated with the division of vocational rehabilitation in its efforts to
rehabilitate him, and in the opinion of the division the employee may not be
rehabilitated, then the commission shall order that there be paid to such employee weekly benefits at the rate of 66-2/3% of his average weekly wages at
the time of the injury, but not more than a maximum of 66-2/3% of the state
average weekly wage at the time of the injury per week and not less than a
minimum of $35 per week plus $5 for a dependent wife and $5 for each
dependent minor child under the age of 18 years, up to a maximum of four
such dependent minor children, but not to exceed 66-2/3% of the state
average weekly wage at the time of the injury per week out of that special
fund provided for by section 35-1-68 (1), for such period of time beginning
with the time that the payments (as in this section provided) to be made by
the employer or its insurance carrier terminate and ending with the death of
the employee. No employee, however, shall be entitled to any such benefits
if he fails or refuses to co-operate with the division of vocational
rehabilitation as set forth herein.
Commencing July 1, 1971, all persons who are permanently and totally
disabled and on that date or prior thereto were receiving compensation
benefits from the special fund provided for by section 35-1-68 (1) shall be
paid compensation benefits at the rate of $50 per week.
The division of vocational rehabilitation shall, at the termination of the
vocational training of the employee, certify to the industrial commission of
Utah the work the employee is qualified to perform, and thereupon the commission shall, after notice to the employer and an opportunity to be heard,
determine whether the employee has, notwithstanding such rehabilitation,
sustained a loss of bodily function.
The loss or permanent and complete loss of use of both hands or both arms, or both feet or both legs, or both eyes, or of any two thereof, shall constitute total and permanent disability, to be compensated according to the
provisions of this section and no tentative finding of permanent total
disability shall be required in such instances; in all other cases, however,
and where there has been rehabilitation effected but where there is some
loss of bodily function, the award shall be based upon partial permanent
disability.
In no case shall the employer or the insurance carrier be required to pay
compensation for any combination of disabilities of any kind as provided in
sections 35-1-65. 35-1-66 and this section, including loss of function , in ex-
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cess of 66-2/3% of the state average weekly wage at the time of the injury
per week for 312 weeks.
Section 5. Section amended.
Section 35-1-68, Utah Code Annotated 1953, as amended by Chapter 57,
Laws of Utah 1955, as amended by Chapter 62, Laws of Utah 3957, as amended by Chapter 55, Laws of Utah 1959, as amended by Chapter 71, Laws of
Utah 1961, as amended by Chapter 49, Laws of Utah 1963, as amended by
Chapter 68, Laws of Utah 1965, as amended by Chapter 65, Laws of Utah
1967, as amended by Chapter 86, Laws of Utah 1969, as amended by Chapter 76, Laws of Utah 1971, is amended to read:
35-1-68. Death benefits —Dependents —Special fund.
In case injury causes death within the period of six years from the date of
the accident, the employer or insurance carrier shall pay the burial expenses
of the deceased as provided herein, and further benefits in the amounts and
to the persons as follows:
(1) If there are no dependents, the employer and insurance carrier shall
pay into the state treasury the sum of $15,600. Any claim for compensation
must be filed with the commission within one year from the date of death of
the deceased, and, if at the end of one year from the date of death of the
deceased, no claim for compensation shall have been filed with the commission, the said sum of $15,600 shall be paid at that time into the state
treasury by the employer or the insurance carrier. This payment shall be
reduced by the amount of any weekly compensation payments paid to or
due the deceased between the date of the accident and his death. Such
payment shall be held in a special fund for the purposes provided in this
title; the state treasurer shall be the custodian of such special fund, and the
commission shall direct the distribution thereof.
(2) If there are wholly dependent persons at the time of the death, the
payment shall be 66-2/3% of the 'decedent's average weekly wage at the time
of the injury, but not more than a maximum of 66-2/3% of the state average
weekly wage at the time of the injury per week and not less than a minimum
of $35 per week plus $5 for a dependent wife and $5 for each dependent
minor child under the age of 18 years, up to a maximum of four such dependent minor children, but not to exceed 66-2/3% of the state average weekly
wage at the time of the injury per week, to continue during dependency for
the remainder of the period between the date of the death and not to exceed
six years or 312 weeks after the date of the injury.
(3) If there are partly dependent persons at the time of the death, the
payment shall be 66-2/3% of the decedent's average weekly wages at the
time of the injury, but not more than a maximum of 66-2/3% of the state
average weekly wage at the time of the injury per week and not less than a
minimum of $35 per week, to continue during dependency for the remainder
of the period between the date of death and not to exceed six years or 312
weeks after the date of injury as the commission in each case may determine
and shall not amount to more than a maximum of $15,600. The benefits
provided for in this subsection shall be in keeping with the circumstances
and conditions of dependency existing at the date of injury, and any amount
awarded by the commission under this subsection must be consistent with
the general provisions of this title.
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CHAPTER 13
S. B. No. 3

(Passed February 1, 1974. In effect April 4, 1974)

BENEFITS FOR PERSONS PERMANENTLY
DISABLED BEFORE 1949
An Act Amending Section 35-1-67, Utah Code Annotated 1953, as .Amended by Chapter 57, Laws of Utah 1955, as Amended by Chapter 62, Laws
of Utah 1957, as Amended by Chapter 55, Laws of Utah 1959, as .Amended by Chapter 71, Laws of Utah 1961, as Amended by Chapter 49,
Laws of Utah 1963, as Amended by Chapter 68, Laws of Utah 1965, as
Amended by Chapter 65, Laws of Utah 1967, as Amended by Chapter
86, Laws of Utah 1969, as Amended by Chapter 76, Laws of Utah 1971,
as Amended by Chapter 67, Laws of Utah 1973, Relating to Permanent
and Total Disability Benefits Under Workmen's Compensation; Providing for Payment of $50 per Week to Such Persons Regardless of
When Such Disability Occurred,
Be it enacted by the Legislature of the State of Utah:
Section 1. Section amended.
Section 35-1-67, Utah Code Annotated 1953, as amended by Chapter
57, Laws of Utah 1955, as amended by Chapter 62, Laws of Utah 1957,
as amended by Chapter 55, Laws of Utah 1959, as amended by Chapter
71, Laws of Utah 1961, as amended by Chapter 49, Laws of Utah 1963,
as amended by Chapter 68, Laws of Utah 1965, as amended by Chapter
65, Laws of Utah 1967, as amended by Chapter 86, Laws of Utah 1969,
as amended by Chapter 76, Laws of Utah 1971, as amended by Chapter
67, Laws of Utah 1973, is amended to read:
35-1-67. Permanent total disability benefits.
In cases of permanent total disability the employee shall receive 66
2/3% of his average weekly wages at the time of the injury, but not more
than a maximum of 66 2/3% of the state average weekly wage at the
time of the injury per week and not less than a minimum of $35 per week
plus $5 for a dependent wife and $5 for each dependent minor child under
the age of 18 years, up to a maximum of four such dependent minor
children, but not to exceed 66 2/3% of the state average weekly wage' at
the time of the injury per week. However, in no case of permanent total
disability shall the employer or its insurance carrier be required to pay such
weekly compensation payments for more than 312 weeks; and provided
further, that a finding by the commission of permanent total disability
shall in all cases be tentative and not final until such time as the following
proceedings have been had:
Where the employee has tentatively been found to be permanently and
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totally disabled, it shall be manditory that the industrial commission of
Utah refer such employee to the division of vocational rehabilitation
under the state board of education for rehabilitation training and it shall
be the duty of the commission to order paid to such vocational rehabilitation division, out of that special fund provided for by section 35-1-68 (1),
not to exceed $1,000 for use in the rehabilitation and training of such
employee; the rehabilitation and training of such employee shall generally
follow the practice applicable under section 35-1-69, and relating to the
rehabilitation of employees having combined injuries. If and when the
division of vocational rehabilitation under the state board of education
certifies to the industrial commission of Utah and in writing that such
employee has fully co-operated with the division of vocational rehabilitation in its efforts to rehabilitate him, and in the opinion of the division
the employee may not be rehabilitated, then the commission shall order
that there be paid to such employee weekly benefits at the rate of 66 2/3%
of his average weekly wages at the time of the injury, but not more than
a maximum of 66 2/3 % of the state average weekly wage at the time of
the injury per week and not less than a minimum of $35 per week plus
$5 for a dependent wife and $5 for each dependent minor child under the
age of 18 years, up to a maximum of four such dependent minor children,
but not to exceed 66 2/3% of the state average weekly wage at the time of
the injury per week out of that special fund provided for by section 351-68(1), for such period of time beginning with the time that the payments (as in this section provided) to be made by the employer or its
insurance carrier terminate and ending with the death of the employee.
No employee, however, shall be entitled to any such benefits if he fails
or refuses to co-operate with the division of vocational rehabilitation as
set forth herein.
Commencing July 1, 1971, all persons who are permanently and totally
disabled and on that date or prior thereto were receiving compensation
benefits from the special fund provided for by section 35-1-68(1) shall
be paid compensation benefits at the rate of $50 per week.
Commencing July 1, 1974, all persons who were permanently and totally
disabled on or before March 5, 1949, and were receiving compensation
benefits and continue to receive such benefits shall be paid compensation
benefits from the special fund provided for by section 35-1-68(1) at a
rate sufficient to bring their weekly benefit to $50 when combined with
employer or insurance carrier compensation payments.
The division of vocational rehabilitation shall, at the termination of
the vocational training of the employee, certify to the industrial commission of Utah the work the employee is qualified to perform, and thereupon
the commission shall, after notice to the employer and an opportunity
to be heard, determine whether the employee has, notwithstanding such
rehabilitation, sustained a loss of bodily function.
The loss or permanent and complete loss of use of both hands or both
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arms, or both feet or both legs, or both eyes, or of any two thereof, shall
constitute total and permanent disability, to be compensated according to
the provisions of this section and no tentative finding of permanent total
disability shall be required in such instances; in all other cases, however,
and where there has been rehabilitation effected but where there is some
loss of bodily function, the award shall be based upon partial permanent
disability.
In no case shall the employer or the insurance carrier be required to
pay compensation for any combination of disabilities of any kind as provided in sections 35-1-65, 35-1-66 and this section, including loss of function, in excess of 66 2/3% of the state average weekly wage at the time
of the injury per week for 312 weeks.
Approved February 8, 1974.

MOTOR VEHICLES
CHAPTER 14
H. B. No. 3

(Passed February 2, 1974. In effect April 4, 1974)

REGISTRATION FEES ON FARM TRUCKS
An Act Amending Section 41-1-127, Utah Code Annotated 1953, As Enacted by Chapter 66, Laws of Utah 1955, as Amended by Chapter 62,
Laws of Utah 1959, as Amended by Chapter 67, Laws of Utah 1963, as
Amended by Chapter 75, Laws of Utah 1973; Relating to Registration Fees for Motor Vehicles, Providing for a Separate {Schedule of
Registration Fees for Farm Trucks.
Be it enacted by the Legislature of the State of Utah:
Section 1. Section amended.
Section 41-1-127, Utah Code Annotated 1953, as enacted by Chapter
66, Laws of Utah 1955, as amended by Chapter 62, Laws of Utah 1959,
as amended by Chapter 67, Laws of Utah 1963, as amended by Chapter
75, Laws of Utah 1973, is amended to read:
41-1-127.

Registration fees—Schedule.

There shall be paid to the department for the registration of every
motor vehicle, combination of vehicles, trailer or semitrailer, at the time
application is made for registration;
(a) A registration fee of $2.50 for the registration of every motorcycle or trailer of 750 pounds or less unladen weight.
(b)

A registration fee of $5.00 for the registration of every motor
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If any deduction is made from the wages paid, the employer shall, either
semimonthly or monthly at the employer's option, furnish the employee
with a statement showing the total amount of each deduction, provided that
only one total need be shown to include all standing deductions of fixed
amounts, unless otherwise agreed by employer and employee.
Approved March 19, 1977.

CHAPTER 156
H. B. No. 297

(Passed March 10, 1977. In effect May 10, 1977)

AMENDMENTS TO WORKMEN'S COMPENSATION
AN ACT AMENDING SECTIONS 35-1-7, 35-1-41 AND 35-1-56, UTAH CODE
ANNOTATED 1953, SECTION 35-1-83, UTAH CODE ANNOTATED 1953, AS
AMENDED BY CHAPTER 67, LAWS OF UTAH 1965, SECTION 35-1-74, UTAH CODE
ANNOTATED 1953, AS AMENDED BY CHAPTER 57, LAWS OF UTAH 1955, AS
AMENDED BY CHAPTER 55, LAWS OF UTAH 1959, AS AMENDED BY CHAPTER
71, LAWS OF UTAH 1961, AS AMENDED BY CHAPTER 49, LAWS OF UTAH 1963,
AS AMENDED BY CHAPTER 68, LAWS OF UTAH 1965, SECTION 35-1-46, UTAH
CODE ANNOTATED 1953, AS AMENDED BY CHAPTER 86, LAWS OF UTAH 1969,
SECTION 35-1-75, UTAH CODE ANNOTATED 1953, AS ENACTED BY CHAPTER 76,
LAWS OF UTAH 1971, AS AMENDED BY CHAPTER 101, LAWS OF UTAH: 1975,
SECTION 35-1-66, UTAH CODE ANNOTATED 1953, AS AMENDED BY CHAPTER
57, LAWS OF UTAH 1955, AS AMENDED BY CHAPTER 62, LAWS OF UTAH 1957,
AS AMENDED BY CHAPTER 55, LAWS OF UTAH 1959, AS AMENDED BY
CHAPTER 71, LAWS OF UTAH 1961, AS AMENDED. BY CHAPTER 49, LAWS OF
UTAH 1963, AS AMENDED BY CHAPTER 68, LAWS OF UTAH 1965, AS AMENDED
BY CHAPTER 65, LAWS OF UTAH 1967, AS AMENDED BY CHAPTER 86, LAWS OF
UTAH 1969, AS AMENDED BY CHAPTER 76, LAWS OF UTAH 1971, AS AMENDED
BY CHAPTER 67, LAWS OF UTAH 1973, SECTION 35-1-67, UTAH CODE
ANNOTATED 1953, AS AMENDED BY CHAPTER 57, LAWS OF UTAH 1955, AS
AMENDED BY CHAPTER 62, LAWS OF UTAH 1957, AS AMENDED BY CHAPTER
55, LAWS OF UTAH 1959, AS AMENDED BY CHAPTER 71, LAWS OF UTAH 1961,
AS AMENDED BY CHAPTER 49, LAWS OF UTAH 1963, AS AMENDED BY
CHAPTER 68, LAWS OF UTAH 1965, AS AMENDED BY CHAPTER 65, LAWS OF
UTAH 1967, AS AMENDED BY CHAPTER 86, LAWS OF UTAH 1969, AS AMENDED
BY CHAPTER 76, LAWS OF UTAH 1971, AS AMENDED BY CHAPTER 67, LAWS OF
UTAH 1973, AS AMENDED BY CHAPTER 13, LAWS OF UTAH 1974, AS AMENDED
BY CHAPTER 101, LAWS OF UTAH 1975, SECTION 35-1-68, UTAH CODE
ANNOTATED 1953, AS AMENDED BY CHAPTER 57, LAWS OF UTAH 1955, AS
AMENDED BY CHAPTER 62, LAWS OF UTAH 1957, AS AMENDED BY CHAPTER
55, LAWS OF UTAH 1959, AS AMENDED BY CHAPTER 71, LAWS OF UTAH 1961,
AS AMENDED BY CHAPTER 49, LAWS OF UTAH 1963, AS AMENDED BY
CHAPTER 68, LAWS OF UTAH 1965, AS AMENDED BY CHAPTER 65, LAWS OF
UTAH 1967, AS AMENDED BY CHAPTER 86, LAWS OF UTAH 1969, AS AMENDED
BY CHAPTER 76, LAWS OF UTAH 1971, AS AMENDED BY CHAPTER 67, LAWS OF
UTAH 1973, AS AMENDED BY CHAPTER 101, LAWS OF UTAH 1975, AND
SECTION 35-1-81, UTAH CODE ANNOTATED 1953, AS AMENDED BY CHAPTER
57, LAWS OF UTAH 1955, AS AMENDED BY CHAPTER 62, LAWS OF UTAH 1957,
AS AMENDED BY CHAPTER 68, LAWS OF UTAH 1965, AS AMENDED BY
CHAPTER 86, LAWS OF UTAH 1969, AS AMENDED BY CHAPTER 76, LAWS OF
UTAH 1971 AS AMT?wr>T?rt n v ruATyron *«, » *-*~ —
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REPEALING SECTION 35-1-48, UTAH CODE ANNOTATED 1953; RELATING TO
THE UTAH WORKMEN'S COMPENSATION ACT; BRINGING CURRENT LAWS
INTO CONFORMITY WITH PRESENT PRACTICE; CORRECTING EARLIER
OMISSIONS; PROVIDING THAT PAYMENTS OF PENALTIES SHALL BE BY
EMPLOYERS AND NOT THEIR INSURANCE COMPANIES; REQUIRING A
REVIEW OF DEPENDENCY WHEN APPLYING FOR A CONTINUATION OF
BENEFITS, ALLOWING A ROUNDING TO THE NEAREST DOLLAR OF THE
WEEKLY COMPENSATION RATE; REQUIRING MINIMUM BENEFITS FOR ALL
SPECIAL FUND PARTICIPANTS; AND REQUIRING ALL ENTITIES TO SECURE
COMPENSATION FOR EMPLOYEES UNDER THE SAME OPTIONS; AND
MAKING CHANGES REGARDING PROVIDING ARTIFICIAL MEANS OR
APPLIANCES AND BURIAL EXPENSES.

Be it enacted by the Legislature of the State of Utah:
Section I. Section amended.
Section 35-1-7, Utah Code Annotated 1953, is amended to read:
35-1-7. Office at Salt Lake City—Sessions at any place.
The commission shall keep its office [at tho otato eapitol] in Salt Lake
City, and shall be furnished necessary rooms and office furniture; but the
commission may hold sessions in any place within the state.
Section 2. Section amended.
Section 35-1-41, Utah Code Annotated 1953, is amended to read:
35-1-41. Furnishing information to commission—Employers' annual
report—Rights of commission—Examination of employers under oath
—Penalties.
Every employer shall furnish the commission, upon request, all
information required by it to carry out the purposes of this title. In the
month of July of each year every employer shall prepare and mail to the
commission [at tho—otato eapitol] a statement containing the following
information, viz: The number of persons employed during the preceding
year from July 1, to June 30, inclusive; the number of such persons
employed at each kind of employment; the scale of wages paid in each class
of employment, showing the minimum and maximum wages paid; and the
aggregate amount of wages paid to all employees; which information shall
be furnished on blanks to be prepared by the commission and furnished
employers free of charge upon request therefor. Every employer shall cause
such blanks to be properly filled out so as to answer fully and correctly all
questions therein propounded, and shall give all the information therein
sought, or, if unable to do so, he shall give to the commission, in writing,
good and sufficient reasons for such failure. The commission may require
the information herein required to be furnished to be made under oath and
returned to the commission within the period fixed by it or by law. The
commission, or any member thereof, or any person employed by the
commission for that purpose, shall have the right to examine, under oath,
any employer, his agents or employees, for the purpose of ascertaming any
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For any other disfigurement or the loss of bodily function not otherwise
provided for herein, such period of compensation as the commission shall
deem equitable and in proportion as near as may be to compensation for
specific loss as set forth in the schedule in this section but not exceeding in
any case 312 weeks, which shall be considered the period of compensation
for permanent total loss of bodily function.
The amounts specified in this section are all subject to the limitations
as to the maximum weekly amount payable as specified in this section,
and in no event shall more than a maximum of 66 2/3% of the state average
weekly wage at the time of the injury for a total of 312 weeks in
compensation be required to be paid.
Section 6. Section amended.
Section 35-1-67, Utah Code Annotated 1953, as amended by Chapter 57,
Laws of Utah 1955, as amended by Chapter 62, Laws of Utah 1957, as
amended by Chapter 55, Laws of Utah 1959, as amended by Chapter 71,
Laws of Utah 1961, as amended by Chapter 49, Laws of Utah 1963, as
amended by Chapter 68, Laws of Utah 1965, as amended by Chapter 65,
Laws of Utah 1967, as amended by Chapter 86, Laws of Utah 1969, as
amended by Chapter 76, Laws of Utah 1971, as amended by Chapter 67,
Laws of Utah 1973, as amended by Chapter 13, Laws of Utah 1974, as
amended by Chapter 101, Laws of Utah 1975, is amended to read:
35-1-67. Permanent total disability—Amount of payments—Vocational
rehabilitation—Procedure and payments.
In cases of permanent total disability the employee shall receive 66
2/3% of his average weekly wages at the time of the injury, but not more
than a maximum of 85% of the state average weekly wage at the time of
the injury per week and not less than a minimum of $45 per week plus $5
for a dependent [wife] spouse and $5 for each dependent minor child under
the age of eighteen years, up to a maximum of four such dependent minor
children not to exceed the average weekly wage of the employee at the time
of the injury, but not to exceed 85% of the state average weekly wage at the
time of the injury per week. However, in no case of permanent total
disability shall the employer or its insurance carrier be required to pay
such weekly compensation payments for more than 312 weeks; and
provided further, that a finding by the commission of permanent total
disability shall in all cases be tentative and not final until such time as the
following proceedings have been had: Where the employee has
tentatively been found to be permanently and totally disabled, it shall be
mandatory that the industrial commission of Utah refer such employee to
the division of vocational rehabilitation under the state board of education
for rehabilitation training and it shall be the duty of the commission to
order paid to such vocational rehabilitation division, out of that special
fund provided for by section 35-1-68 (1), not to exceed $1,000 for use in the
rehabilitation and training of such employee; the rehabilitation and
training of such employee shall generally follow the practice applicable
under section 35-1-69, and relating to the rehabilitation of employees
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having combined injuries. If and when the division of vocational
rehabilitation under the state board of education certifies to the industrial
commission of Utah and in writing that such employee has fully cooperated with the division of vocational rehabilitation in its efforts to
rehabilitate him, and in the opinion of the division the employee may not be
rehabilitated, then the commission shall order that there be paid to such
employee weekly benefits at the rate of 66 2/3% of his average weekly
wages at the time of the injury, but not more than a maximum of 85% of
the state average weekly wage at the time of the injury per week and not
less than a minimum of $45 per week plus $5 for a dependent [wife] spouse
and $5 for each dependent minor child under the age of eighteen years,
up to a maximum of four such dependent minor children not to exceed
the average weekly wage of the employee at the time of the injury, but not
to exceed 85% of the state average weekly wage at the time of the injury
per week out of that special fund provided for by section 35-1-68 (1), for such
period of time beginning with the time that the payments (as in this section
provided) to be made by the employer or its insurance carrier terminate and
ending with the death of the employee. No employee, however, shall be
entitled to any such benefits if he fails or refuses to co-operate with the
division of vocational rehabilitation as set forth herein.
[Commencing July 1, 1071, all poroono who aro permanently and totally
dioablod and on that date or prior thereto wore receiving compenoation
bonofito from the opoeinl fund provided for by ooction 85 1 68 (1) ohall be
paid compenoation benofito at the rate of $60 per week.]
[Commencing July 1,1975, all poroono who were permanently and totally
dioablod on or before March 5, 1040, and wore receiving compenoation
bencfito and continue to receive ouch bonofito ohall be paid compenoation
boncfito from the opocial fund provided for by ooction 35 1 68 (1) ot a rate
oufficicnt to bring their—weekly benefit to $60—when—combined with
employer or inouranco carrier compenoation paymento.]
All persons who are permanently and totally disabled and entitled to
benefits from the special fund designated in subsection (1) of section 35-1-68
including those injured prior to March 6,1949, shall receive not less than $75
per week when paid only by the special fund, or when combined with
compensation payments of the employer or the insurance carrier.
The division of vocational rehabilitation shall, at the termination of
the vocational training of the employee, certify to the industrial
commission of Utah the work the employee is qualified to perform, and
thereupon the commission shall, after notice to the employer and an
opportunity to be heard, determine whether the employee has,
notwithstanding such rehabilitation, sustained a loss of bodily function.
The loss or permanent and complete loss of use of both hands or both
arms, or both feet or both legs, or both eyes, or of any two thereof, shall
constitute total and permanent disability, to be compensated according to
the provisions of this section and no tentative finding of permanent
total disability shall be required in such instances; in all other cases,
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however, and where there has been rehabilitation effected but where
there is some loss of bodily function, the award shall be based upon partial
permanent disability.
In no case shall the employer or the insurance carrier be required to
pay compensation for any combination of disabilities of any kind as provided
in sections 35-1-65, 35-1-66 and this section, including loss of function, in
excess of 85% of the state average weekly wage at the time of the injury
per week for 312 weeks.
Section 7. Section amended.
Section 35-1-68, Utah Code Annotated 1953, as amended by Chapter 57,
Laws of Utah 1955, as amended by Chapter 62, Laws of Utah 1957, as
amended by Chapter 55, Laws of Utah 1959, as amended by Chapter 71,
Laws of Utah 1961, as amended by Chapter 49, Laws of Utah 1963, as
amended by Chapter 68, Laws of Utah 1965, as amended by Chapter 65,
Laws of Utah 1967, as amended by Chapter 86, Laws of Utah 1969, as
amended by Chapter 76, Laws of Utah 1971, as amended by Chapter 67,
Laws of Utah 1973, as amended by Chapter 101, Laws of Utah 1975, is
amended to read:
35-1-68. Injury causing death—Burial expenses—Filing claim within
one year—Payment into state treasury when no dependents—Special
fund—No dependents—Payments to dependents.
In case injury causes death within the period of six years from the date
of the accident, the employer or insurance carrier shall pay the burial
expenses of the deceased as provided [heroin] in section 35-1-81, and further
benefits in the amounts and to the persons as follows:
(1) If there are no dependents, the employer and insurance carrier
shall pay into the state treasury the sum of $15,600. Any claim for
compensation must be filed with the commission within one year from the
date of death of the deceased, and, if at the end of one year from the
date of death of the deceased, no claim for compensation shall have been
filed with the commission, the said sum of $15,600 shall be paid at that time
into the state treasury by the employer or the insurance carrier. This
payment shall be reduced by the amount of any weekly compensation
payments paid to or due the deceased between the date of the accident
and his death. Such payment shall be held in a special fund for the purposes
provided in this title; the state treasurer shall be the custodian of such
special fund, and the commission shall direct the distribution thereof. If
the commission has reasonably determined that there are no dependents of
the deceased, it may order the employer or insurance carrier to pay into
the state treasury the sum specified in this subsection to be held in that
special fund for a period of one year from the death of the deceased. Any
claim filed within that year for which an award is made by the
commission shall be paid out of the sum deposited by the employer or
insurance carrier before any further claim may be asserted against
the employer or insurance carrier.

